STATE OF NEW YORK

3005--B

IN ASSEMBLY

January 23, 2017

A BUDGET BILL, submitted by the Governor pursuant to article seven of

the Constitution -- read once and referred to the Committee on Ways
and Means -- committee discharged, bill amended, ordered reprinted as
amended and recommitted to said committee -- again reported from said

committee with amendments, ordered reprinted as amended and recommit-
ted to said committee

AN ACT to amend chapter 887 of the laws of 1983, amending the correction
law relating to the psychological testing of candidates, in relation
to the effectiveness thereof; to amend chapter 428 of the laws of
1999, amending the executive law and the criminal procedure law relat-
ing to expanding the geographic area of employment of certain police
officers, 1in relation to extending the expiration of such chapter; to
amend chapter 886 of the laws of 1972, amending the correction law and
the penal law relating to prisoner furloughs in certain cases and the
crime of absconding therefrom, in relation to the effectiveness there-
of; to amend chapter 261 of the laws of 1987, amending chapters 50, 53
and 54 of the 1laws of 1987, the correction law, the penal law and
other chapters and 1laws relating to correctional facilities, in
relation to the effectiveness thereof; to amend chapter 339 of the
laws of 1972, amending the correction law and the penal law relating
to inmate work release, furlough and leave, in relation to the effec-
tiveness thereof; to amend chapter 60 of the laws of 1994 relating to
certain provisions which impact upon expenditure of certain appropri-
ations made by chapter 50 of the laws of 1994 enacting the state oper-
ations budget, in relation to the effectiveness thereof; to amend
chapter 3 of the laws of 1995, amending the correction law and other
laws relating to the incarceration fee, in relation to extending the
expiration of certain provisions of such chapter; to amend chapter 62
of the laws of 2011, amending the correction 1law and the executive
law, relating to merging the department of correctional services and
division of parole into the department of corrections and community
supervision, in relation to the effectiveness thereof; to amend chap-
ter 55 of the laws of 1992, amending the tax law and other laws relat-
ing to taxes, surcharges, fees and funding, in relation to extending
the expiration of certain provisions of such chapter; to amend chapter
907 of the 1laws of 1984, amending the correction law, the New York
city criminal court act and the executive law relating to prison and
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A. 3005--B 2

jail housing and alternatives to detention and incarceration programs,
in relation to extending the expiration of certain provisions of such
chapter; to amend chapter 166 of the laws of 1991, amending the tax
law and other 1laws relating to taxes, in relation to extending the
expiration of certain provisions of such chapter; to amend the vehicle
and traffic law, in relation to extending the expiration of the manda-
tory surcharge and victim assistance fee; to amend chapter 713 of the
laws of 1988, amending the vehicle and traffic law relating to the
ignition interlock device program, in relation to extending the expi-
ration thereof; to amend chapter 435 of the laws of 1997, amending the
military law and other 1laws relating to wvarious provisions, in
relation to extending the expiration date of the merit provisions of
the correction law and the penal law of such chapter; to amend chapter
412 of the laws of 1999, amending the civil practice law and rules and
the court of c¢laims act relating to prisoner litigation reform, in
relation to extending the expiration of the inmate filing fee
provisions of the civil practice law and rules and general filing fee
provision and inmate property claims exhaustion requirement of the
court of claims act of such chapter; to amend chapter 222 of the laws
of 1994 constituting the family protection and domestic violence
intervention act of 1994, in relation to extending the expiration of
certain provisions of the criminal procedure law requiring the arrest
of certain persons engaged in family violence; to amend chapter 505 of
the laws of 1985, amending the criminal procedure law relating to the
use of closed-circuit television and other protective measures for
certain child witnesses, 1in relation to extending the expiration of
the provisions thereof; to amend chapter 3 of the laws of 1995, enact-
ing the sentencing reform act of 1995, in relation to extending the
expiration of certain provisions of such chapter; to amend chapter 689
of the 1laws of 1993 amending the criminal procedure law relating to
electronic court appearance in certain counties, 1in relation to
extending the expiration thereof; to amend chapter 688 of the laws of
2003, amending the executive law relating to enacting the interstate
compact for adult offender supervision, in relation to the effective-
ness thereof; to amend chapter 56 of the laws of 2009, amending the
correction law relating to limiting the closing of certain correction-
al facilities, providing for the custody by the department of correc-
tional services of inmates serving definite sentences, providing for
custody of federal prisoners and requiring the closing of certain
correctional facilities, in relation to the effectiveness of such
chapter; to amend chapter 152 of the laws of 2001 amending the milji-
tary law relating to military funds of the organized militia, in
relation to the effectiveness thereof; to amend chapter 554 of the
laws of 1986, amending the correction law and the penal law relating
to providing for community treatment facilities and establishing the
crime of absconding from the community treatment facility, in relation
to the effectiveness thereof; and to amend chapter 503 of the laws of
2009 relating to the disposition of monies recovered by county
district attorneys before the filing of an accusatory instrument, in
relation to the effectiveness thereof (Part A); to amend the penal law
and the criminal procedure law, in relation to criminal possession of
marihuana in the fifth degree and sealing certain records where charg-
es relate to the possession of marihuana (Part B); intentionally omit-
ted (Part C); to amend the criminal procedure law, the family court
act and the executive law, in relation to statements of those accused
of crimes and eyewitness identifications, to enhance criminal investi-
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gations and prosecutions and to promote confidence in the c¢riminal
justice system of this state; to amend the county law and the execu-
tive law, in relation to the implementation of a plan regarding indi-
gent 1legal services; to amend the state finance law, in relation to
amounts distributed from the indigent legal services fund; to amend
chapter 62 of the laws of 2003, amending the county law and other laws
relating to fees collected, in relation to certain fees collected by
the office of court administration; and to amend the judiciary law, in
relation to the biennial registration fee for attorneys (Part D); to
amend the correction 1law, the penal law, the criminal procedure law
and the executive law, in relation to correction reform (Part E); to
amend the executive law, in relation to the establishment of a hate
crime task force (Part F); to amend the executive law, in relation to
expanding eligibility for awards to victims of certain crimes not
resulting in physical injury (Part G); to amend the executive law, in
relation to the reimbursement for loss of savings of a vulnerable
elderly person or an incompetent or physically disabled person (Part
H); to amend the executive law, in relation to additional duties of
the commissioner of general services (Part 1I); to amend the state
finance 1law, the public authorities law, the highway law, the general
municipal law, and the public buildings law, in relation to requiring
the wuse of American made iron, steel and manufactured products in
certain government contracts, and to repeal certain provisions of the
public authorities 1law and the state finance law relating thereto
(Part J); to authorize the transfer of employees of the division of
military and naval affairs in the unclassified service of the state to
the office of general services; and providing for the repeal of such
provisions upon expiration thereof (Part K); to amend chapter 674 of
the laws of 1993 amending the public buildings law relating to value
limitations on contracts, in relation to extending the effectiveness
thereof; and to amend the public buildings law and the state finance
law, in relation to contracts for construction projects (Part L);
intentionally omitted (Part M); to amend the state finance law, in
relation to the preferred sources program for commodities or services
(Part N); to amend the workers' compensation law, in relation to the
information required to be included in payroll records (Part O);
intentionally omitted (Part P); intentionally omitted (Part Q); inten-
tionally omitted (Part R); intentionally omitted (Part S); inten-
tionally omitted (Part T); intentionally omitted (Part U); to amend
the executive law, in relation to unlawful discriminatory practices by
educational institutions (Part V); intentionally omitted (Part W); to
amend the economic development law, in relation to reporting require-
ments for the START-UP NY program (Part X); to amend the labor law, in
relation to the calculation of weekly employment insurance benefits
for workers who are partially unemployed; and repealing certain
provisions of such law relating thereto (Part Y); to provide for the
administration of certain funds and accounts related to the 2017-18
budget and authorizing certain payments and transfers; to amend the
state finance law, in relation to the school tax relief fund; to amend
chapter 62 of the laws of 2003 amending the general business law and
other 1laws relating to implementing the state fiscal plan for the
2003-2004 state fiscal year, in relation to the deposit provisions of
the tobacco settlement financing corporation act; to amend the New
York state urban development corporation act, in relation to funding
project costs undertaken by non-public schools; to amend the New York
state urban development corporation act, in relation to funding
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project costs for certain capital projects; to amend chapter 389 of
the laws of 1997, relating to the financing of the correctional facil-
ities improvement fund and the youth facility improvement fund, in
relation to the issuance of bonds; to amend the private housing
finance law, in relation to housing program bonds and notes; to amend
chapter 329 of the laws of 1991, amending the state finance law and
other laws relating to the establishment of the dedicated highway and
bridge trust fund, in relation to the issuance of bonds; to amend the
public authorities law, in relation to the issuance of bonds by the
dormitory authority; to amend chapter 61 of the laws of 2005 relating
to providing for the administration of certain funds and accounts
related to the 2005-2006 budget, in relation to issuance of bonds by
the urban development corporation; to amend the New York state urban
development corporation act, in relation to the issuance of bonds; to
amend the public authorities law, in relation to the state environ-
mental infrastructure projects; to amend the New York state urban
development corporation act, in relation to authorizing the urban
development corporation to issue bonds to fund project costs for the
implementation of a NY-CUNY challenge grant program; to amend chapter
81 of the laws of 2002, relating to providing for the administration
of certain funds and accounts related to the 2002-2003 budget, in
relation to increasing the aggregate amount of bonds to be issued by
the New York state urban development corporation; to amend the public
authorities 1law, 1in relation to financing of peace bridge and trans-
portation capital projects; to amend the public authorities 1law, in
relation to dormitories at certain educational institutions other than
state operated institutions and statutory or contract colleges under
the jurisdiction of the state university of New York; to amend the New
York state medical care facilities finance agency act, in relation to
bonds and mental health facilities improvement notes; to amend chapter
63 of the laws of 2005, relating to the composition and responsibil-
ities of the New York state higher education capital matching grant
board, in relation to increasing the amount of authorized matching
capital grants; to amend the public authorities law, in relation to
authorization for issuance of bonds for the capital restructuring bond
finance program and the health care facility transformation program;
to amend the education law, in relation to special apportionments of
the EXCEL program; to amend the public authorities law, in relation to
library construction; to amend the public authorities law, in relation
to foster care youth facilities; to amend the public authorities law,
in relation to the financing of metropolitan transportation authority
transportation facilities; to amend the state finance law, in relation
to the issuance of bonds; to amend the state finance law, in relation
to the replacement of lost certificates; to amend the state finance
law, in relation to the appointment of a fiscal agent; to amend the
public authorities law, in relation to notes or bonds of the New York
state thruway authority; to repeal sections 58, 59 and 60 of the state
finance 1law relating thereto; and providing for the repeal of certain
provisions upon expiration thereof (Part Z); to amend the insurance
law, 1in relation to workers' compensation rate service organizations;
and to amend chapter 11 of the laws of 2008, amending the workers'
compensation law, the insurance law, the volunteer ambulance workers'
benefit law and the volunteer firefighters' benefit law, relating to
rates for workers' compensation insurance and setting forth conditions
for a workers' compensation rate service organization, in relation to
the effectiveness thereof (Part AA); to amend the election 1law, in
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relation to early voting (Part BB); to amend the election law, in
relation to political contributions (Part CC); to amend the election
law, in relation to enacting the Voter Enfranchisement Modernization
Act of 2017; in relation to establishing the electronic personal voter
registration process and in relation to establishing an electronic
registration process integrated within designated agency applications
(Part DD); to amend chapter 141 of the laws of 1994, amending the
legislative law and the state finance law relating to the operation
and administration of the legislature, in relation to extending such
provisions (Part EE); to authorize an increase in aid and incentives
for municipalities' base level grants (Part FF); to amend the election
law, in relation to monies received and expenditures made by a party
committee or constituted committee (Part GG); to amend the public
service law, in relation to creating the state office of the utility
consumer advocate (Part HH); to amend the public service 1law, in
relation to wutility intervenor reimbursement; and to amend the state
finance law, in relation to establishing the wutility intervenor
account (Part II); to amend the county law, in relation to plans for
representation of persons accused of a crime or certain parties in
family court or surrogate's court (Part JJ); to amend the state
finance law, in relation to the cost effectiveness of consultant
contracts by state agencies (Part KK); relating to prohibiting the
reduction of visiting hours in correctional facilities (Part LL); to
amend the county law, in relation to assignment of counsel (Part MM);
to amend the state finance law, in relation to defining prior year aid
(Part NN); to amend the criminal procedure law, in relation to time
limits for a speedy trial (Part 00); and to amend the insurance law,
in relation to charitable bail organizations (Part PP)

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. This act enacts into law major components of legislation
which are necessary to implement the state fiscal plan for the 2017-2018
state fiscal year. Each component is wholly contained within a Part
identified as Parts A through PP. The effective date for each particular
provision contained within such Part is set forth in the last section of
such Part. Any provision in any section contained within a Part, includ-
ing the effective date of the Part, which makes a reference to a section
"of this act", when used in connection with that particular component,
shall be deemed to mean and refer to the corresponding section of the
Part 1in which it is found. Section three of this act sets forth the
general effective date of this act.

PART A

Section 1. Section 2 of chapter 887 of the laws of 1983, amending the
correction 1law relating to the psychological testing of candidates, as
amended by section 1 of part B of chapter 55 of the 1laws of 2015, is
amended to read as follows:

§ 2. This act shall take effect on the one hundred eightieth day after
it shall have become a law and shall remain in effect until September 1,
[2017] 2019.

§ 2. Section 3 of chapter 428 of the laws of 1999, amending the execu-
tive law and the c¢riminal procedure law relating to expanding the
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geographic area of employment of certain police officers, as amended by
section 2 of part B of chapter 55 of the laws of 2015, is amended to
read as follows:

§ 3. This act shall take effect on the first day of November next
succeeding the date on which it shall have become a 1law, and shall
remain in effect until the first day of September, [2017] 2019, when it
shall expire and be deemed repealed.

§ 3. Section 3 of chapter 886 of the 1laws of 1972, amending the
correction law and the penal law relating to prisoner furloughs in
certain cases and the crime of absconding therefrom, as amended by
section 3 of part B of chapter 55 of the laws of 2015, is amended to
read as follows:

§ 3. This act shall take effect 60 days after it shall have become a
law and shall remain in effect until September 1, [2017] 2019.

§ 4. Section 20 of chapter 261 of the laws of 1987, amending chapters
50, 53 and 54 of the laws of 1987, the correction law, the penal law and
other chapters and laws relating to correctional facilities, as amended
by section 4 of part B of chapter 55 of the laws of 2015, is amended to
read as follows:

§ 20. This act shall take effect immediately except that section thir-
teen of this act shall expire and be of no further force or effect on
and after September 1, [2017] 2019 and shall not apply to persons
committed to the custody of the department after such date, and provided
further that the commissioner of corrections and community supervision
shall report each January first and July first during such time as the
earned eligibility program is in effect, to the chairmen of the senate
crime victims, crime and correction committee, the senate codes commit-
tee, the assembly correction committee, and the assembly codes commit-
tee, the standards in effect for earned eligibility during the prior
six-month period, the number of inmates subject to the provisions of
earned eligibility, the number who actually received certificates of
earned eligibility during that period of time, the number of inmates
with certificates who are granted parole upon their first consideration
for parole, the number with certificates who are denied parole upon
their first consideration, and the number of individuals granted and
denied parole who did not have earned eligibility certificates.

§ 5. Subdivision (gq) of section 427 of chapter 55 of the laws of 1992,
amending the tax law and other laws relating to taxes, surcharges, fees
and funding, as amended by section 5 of part B of chapter 55 of the laws
of 2015, is amended to read as follows:

(g) the provisions of section two hundred eighty-four of this act
shall remain in effect until September 1, [2017] 2019 and be applicable
to all persons entering the program on or before August 31, [2017] 2019.

§ 6. Section 10 of chapter 339 of the laws of 1972, amending the
correction law and the penal law relating to inmate work release,
furlough and 1leave, as amended by section 6 of part B of chapter 55 of
the laws of 2015, is amended to read as follows:

§ 10. This act shall take effect 30 days after it shall have become a
law and shall remain in effect wuntil September 1, [2017] 2019, and
provided further that the commissioner of correctional services shall
report each January first, and July first, to the chairman of the senate
crime victims, crime and correction committee, the senate codes commit-
tee, the assembly correction committee, and the assembly codes commit-
tee, the number of eligible inmates in each facility under the custody
and control of the commissioner who have applied for participation in
any program offered under the provisions of work release, furlough, or

@ PRINTED ON RECYCLED PAPER



CoJoaudwbdhPRE

A. 3005--B 7

leave, and the number of such inmates who have been approved for partic-
ipation.

§ 7. Subdivision (c¢) of section 46 of chapter 60 of the laws of 1994
relating to certain provisions which impact upon expenditure of certain
appropriations made by chapter 50 of the laws of 1994 enacting the state
operations budget, as amended by section 7 of part B of chapter 55 of
the laws of 2015, is amended to read as follows:

(c) sections forty-one and forty-two of this act shall expire Septem-
ber 1, [2017] 2019; provided, that the provisions of section forty-two
of this act shall apply to inmates entering the work release program on
or after such effective date; and

§ 8. Subdivision h of section 74 of chapter 3 of the laws of 1995,
amending the correction law and other laws relating to the incarceration
fee, as amended by section 8 of part B of chapter 55 of the 1laws of
2015, is amended to read as follows:

h. Section fifty-two of this act shall be deemed to have been in full
force and effect on and after April 1, 1995; provided, however, that the
provisions of section 189 of the correction law, as amended by section
fifty-five of this act, subdivision 5 of section 60.35 of the penal law,
as amended by section fifty-six of this act, and section fifty-seven of
this act shall expire September 1, [2017] 2019, when upon such date the
amendments to the correction law and penal law made by sections fifty-
five and fifty-six of this act shall revert to and be read as if the
provisions of this act had not been enacted; provided, however, that
sections sixty-two, sixty-three and sixty-four of this act shall be
deemed to have been in full force and effect on and after March 1, 1995
and shall be deemed repealed April 1, 1996 and wupon such date the
provisions of subsection (e) of section 9110 of the insurance law and
subdivision 2 of section 89-d of the state finance law shall revert to
and be read as set out in law on the date immediately preceding the
effective date of sections sixty-two and sixty-three of this act;

§ 9. Subdivision (c) of section 49 of subpart A of part C of chapter
62 of the 1laws of 2011 amending the correction law and the executive
law, relating to merging the department of correctional services and
division of parole into the department of corrections and community
supervision, as amended by section 9 of part B of chapter 55 of the laws
of 2015, is amended to read as follows:

(¢) that the amendments to subdivision 9 of section 201 of the
correction 1law as added by section thirty-two of this act shall remain
in effect until September 1, [2017] 2019, when it shall expire and be
deemed repealed;

§ 10. Subdivision (aa) of section 427 of chapter 55 of the laws of
1992, amending the tax law and other laws relating to taxes, surcharges,
fees and funding, as amended by section 10 of part B of chapter 55 of
the laws of 2015, is amended to read as follows:

(aa) the provisions of sections three hundred eighty-two, three
hundred eighty-three and three hundred eighty-four of this act shall
expire on September 1, [2017] 2019;

§ 11. Section 12 of chapter 907 of the laws of 1984, amending the
correction law, the New York city criminal court act and the executive
law relating to prison and jail housing and alternatives to detention
and incarceration programs, as amended by section 11 of part B of chap-
ter 55 of the laws of 2015, is amended to read as follows:

§ 12. This act shall take effect immediately, except that the
provisions of sections one through ten of this act shall remain in full
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force and effect until September 1, [2017] 2019 on which date those
provisions shall be deemed to be repealed.

§ 12. Subdivision (p) of section 406 of chapter 166 of the laws of
1991, amending the tax law and other laws relating to taxes, as amended
by section 12 of part B of chapter 55 of the laws of 2015, is amended to
read as follows:

(p) The amendments to section 1809 of the vehicle and traffic law made
by sections three hundred thirty-seven and three hundred thirty-eight of
this act shall not apply to any offense committed prior to such effec-
tive date; provided, further, that section three hundred forty-one of
this act shall take effect immediately and shall expire November 1, 1993
at which time it shall be deemed repealed; sections three hundred
forty-five and three hundred forty-six of this act shall take effect
July 1, 1991; sections three hundred fifty-five, three hundred fifty-
six, three hundred fifty-seven and three hundred fifty-nine of this act
shall take effect immediately and shall expire June 30, 1995 and shall
revert to and be read as if this act had not been enacted; section three
hundred fifty-eight of this act shall take effect immediately and shall
expire June 30, 1998 and shall revert to and be read as if this act had
not been enacted; section three hundred sixty-four through three hundred
sixty-seven of this act shall apply to claims filed on or after such
effective date; sections three hundred sixty-nine, three hundred seven-
ty-two, three hundred seventy-three, three hundred seventy-four, three
hundred seventy-five and three hundred seventy-six of this act shall
remain in effect until September 1, [2017] 2019, at which time they
shall be deemed repealed; provided, however, that the mandatory
surcharge provided in section three hundred seventy-four of this act
shall apply to parking violations occurring on or after said effective
date; and provided further that the amendments made to section 235 of
the vehicle and traffic law by section three hundred seventy-two of this
act, the amendments made to section 1809 of the vehicle and traffic law
by sections three hundred thirty-seven and three hundred thirty-eight of
this act and the amendments made to section 215-a of the 1labor 1law by
section three hundred seventy-five of this act shall expire on September
1, [2017] 2019 and upon such date the provisions of such subdivisions
and sections shall revert to and be read as if the provisions of this
act had not been enacted; the amendments to subdivisions 2 and 3 of
section 400.05 of the penal law made by sections three hundred seventy-
seven and three hundred seventy-eight of this act shall expire on July
1, 1992 and upon such date the provisions of such subdivisions shall
revert and shall be read as if the provisions of this act had not been
enacted; the state board of law examiners shall take such action as is
necessary to assure that all applicants for examination for admission to
practice as an attorney and counsellor at law shall pay the increased
examination fee provided for by the amendment made to section 465 of the
judiciary law by section three hundred eighty of this act for any exam-
ination given on or after the effective date of this act notwithstanding
that an applicant for such examination may have prepaid a lesser fee for
such examination as required by the provisions of such section 465 as of
the date prior to the effective date of this act; the provisions of
section 306-a of the civil practice law and rules as added by section
three hundred eighty-one of this act shall apply to all actions pending
on or commenced on or after September 1, 1991, provided, however, that
for the purposes of this section service of such summons made prior to
such date shall be deemed to have been completed on September 1, 1991;
the provisions of section three hundred eighty-three of this act shall
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apply to all money deposited in connection with a cash bail or a
partially secured bail bond on or after such effective date; and the
provisions of sections three hundred eighty-four and three hundred
eighty-five of this act shall apply only to jury service commenced
during a judicial term beginning on or after the effective date of this
act; provided, however, that nothing contained herein shall be deemed to
affect the application, qualification, expiration or repeal of any
provision of law amended by any section of this act and such provisions
shall be applied or qualified or shall expire or be deemed repealed in
the same manner, to the same extent and on the same date as the case may
be as otherwise provided by law;

§ 13. Subdivision 8 of section 1809 of the vehicle and traffic law, as
amended by section 13 of part B of chapter 55 of the laws of 2015, is
amended to read as follows:

8. The provisions of this section shall only apply to offenses commit-
ted on or before September first, two thousand [seventeen] nineteen.

§ 14. Section 6 of chapter 713 of the laws of 1988, amending the vehi-
cle and traffic law relating to the ignition interlock device program,
as amended by section 14 of part B of chapter 55 of the laws of 2015, is
amended to read as follows:

§ 6. This act shall take effect on the first day of April next
succeeding the date on which it shall have become a law; provided,
however, that effective immediately, the addition, amendment or repeal
of any rule or regulation necessary for the implementation of the fore-
going sections of this act on their effective date is authorized and
directed to be made and completed on or before such effective date and
shall remain in full force and effect until the first day of September,
[2017] 2019 when upon such date the provisions of this act shall be
deemed repealed.

§ 15. Paragraph a of subdivision 6 of section 76 of chapter 435 of the
laws of 1997, amending the military law and other laws relating to vari-
ous provisions, as amended by section 15 of part B of chapter 55 of the
laws of 2015, is amended to read as follows:

a. sections forty-three through forty-five of this act shall expire
and be deemed repealed on September 1, [2017] 2019;

§ 16. Section 4 of part D of chapter 412 of the laws of 1999, amending
the civil practice law and rules and the court of claims act relating to
prisoner litigation reform, as amended by section 16 of part B of chap-
ter 55 of the laws of 2015, is amended to read as follows:

§ 4. This act shall take effect 120 days after it shall have become a
law and shall remain in full force and effect until September 1, [2017]
2019, when upon such date it shall expire.

§ 17. Subdivision 2 of section 59 of chapter 222 of the laws of 1994,
constituting the family protection and domestic violence intervention
act of 1994, as amended by section 17 of part B of chapter 55 of the
laws of 2015, is amended to read as follows:

2. Subdivision 4 of section 140.10 of the criminal procedure 1law as
added by section thirty-two of this act shall take effect January 1,
1996 and shall expire and be deemed repealed on September 1, [2017]
2019.

§ 18. Section 5 of chapter 505 of the laws of 1985, amending the crim-
inal procedure law relating to the use of closed-circuit television and
other protective measures for certain child witnesses, as amended by
section 18 of part B of chapter 55 of the laws of 2015, is amended to
read as follows:
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§ 5. This act shall take effect immediately and shall apply to all
criminal actions and proceedings commenced prior to the effective date
of this act but still pending on such date as well as all c¢riminal
actions and proceedings commenced on or after such effective date and
its provisions shall expire on September 1, [2017] 2019, when upon such
date the provisions of this act shall be deemed repealed.

§ 19. ©Subdivision d of section 74 of chapter 3 of the laws of 1995,
enacting the sentencing reform act of 1995, as amended by section 19 of
part B of chapter 55 of the laws of 2015, is amended to read as follows:

d. Sections omne-a through twenty, twenty-four through twenty-eight,
thirty through thirty-nine, forty-two and forty-four of this act shall
be deemed repealed on September 1, [2017] 2019;

§ 20. Section 2 of chapter 689 of the laws of 1993 amending the crimi-
nal procedure law relating to electronic court appearance in certain
counties, as amended by section 20 of part B of chapter 55 of the laws
of 2015, is amended to read as follows:

§ 2. This act shall take effect immediately, except that the
provisions of this act shall be deemed to have been in full force and
effect since July 1, 1992 and the provisions of this act shall expire
September 1, [2017] 2019 when upon such date the provisions of this act
shall be deemed repealed.

§ 21. Section 3 of chapter 688 of the laws of 2003, amending the exec-
utive law relating to enacting the interstate compact for adult offender
supervision, as amended by section 21 of part B of chapter 55 of the
laws of 2015, is amended to read as follows:

§ 3. This act shall take effect immediately, except that section one
of this act shall take effect on the first of January next succeeding
the date on which it shall have become a law, and shall remain in effect
until the first of September, [2017] 2019, wupon which date this act
shall be deemed repealed and have no further force and effect; provided
that section one of this act shall only take effect with respect to any
compacting state which has enacted an interstate compact entitled
"Tnterstate compact for adult offender supervision" and having an iden-
tical effect to that added by section one of this act and provided
further that with respect to any such compacting state, upon the effec-
tive date of section one of this act, section 259-m of the executive law
is hereby deemed REPEALED and section 259-mm of the executive law, as
added by section one of this act, shall take effect; and provided
further that with respect to any state which has not enacted an inter-
state compact entitled "Interstate compact for adult offender super-
vision" and having an identical effect to that added by section one of
this act, section 259-m of the executive law shall take effect and the
provisions of section one of this act, with respect to any such state,
shall have no force or effect until such time as such state shall adopt
an interstate compact entitled "Interstate compact for adult offender
supervision" and having an identical effect to that added by section one
of this act in which case, with respect to such state, effective imme-
diately, section 259-m of the executive 1law is deemed repealed and
section 259-mm of the executive law, as added by section one of this
act, shall take effect.

§ 22. Section 8 of part H of chapter 56 of the laws of 2009, amending
the correction law relating to limiting the closing of certain correc-
tional facilities, providing for the custody by the department of
correctional services of inmates serving definite sentences, providing
for custody of federal prisoners and requiring the closing of certain
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correctional facilities, as amended by section 22 of part B of chapter
55 of the laws of 2015, is amended to read as follows:

§ 8. This act shall take effect immediately; provided, however that
sections five and six of this act shall expire and be deemed repealed
September 1, [2017] 2019.

§ 23. Section 3 of part C of chapter 152 of the laws of 2001 amending
the military law relating to military funds of the organized militia, as
amended by section 23 of part B of chapter 55 of the laws of 2015, is
amended to read as follows:

§ 3. This act shall take effect on the same date as the reversion of
subdivision 5 of section 183 and subdivision 1 of section 221 of the
military law as provided by section 76 of chapter 435 of the laws of
1997, as amended by section 1 of chapter 19 of the laws of 1999 notwith-
standing this act shall be deemed to have been in full force and effect
on and after July 31, 2005 and shall remain in full force and effect
until September 1, [2017] 2019 when wupon such date this act shall
expire.

§ 24. Section 5 of chapter 554 of the laws of 1986, amending the
correction law and the penal law relating to providing for community
treatment facilities and establishing the crime of absconding from the
community treatment facility, as amended by section 24 of part B of
chapter 55 of the laws of 2015, is amended to read as follows:

§ 5. This act shall take effect immediately and shall remain in full
force and effect until September 1, [2017] 2019, and provided further
that the commissioner of correctional services shall report each January
first and July first during such time as this legislation is in effect,
to the chairmen of the senate c¢rime victims, c¢rime and correction
committee, the senate codes committee, the assembly correction commit-
tee, and the assembly codes committee, the number of individuals who are
released to community treatment facilities during the previous six-month
period, including the total number for each date at each facility who
are not residing within the facility, but who are required to report to
the facility on a daily or less frequent basis.

§ 25. Section 2 of part H of chapter 503 of the laws of 2009 relating
to the disposition of monies recovered by county district attorneys
before the filing of an accusatory instrument, as amended by section 1
of part B of chapter 57 of the laws of 2016, is amended to read as
follows:

§ 2. This act shall take effect immediately and shall remain in full
force and effect until March 31, [2017] 2019, when it shall expire and
be deemed repealed.

§ 26. This act shall take effect immediately, provided however that
section twenty-five of this act shall be deemed to have been in full
force and effect on and after March 31, 2017.

PART B

Section 1. Section 221.05 of the penal law, as added by chapter 360 of
the laws of 1977, is amended to read as follows:
§ 221.05 Unlawful possession of marihuana.

A person is guilty of unlawful possession of marihuana when he know-
ingly and unlawfully possesses marihuana.

Unlawful possession of marihuana is a violation punishable only by a
fine of not more than one hundred dollars. However, where the defendant
has previously been convicted of [an offense] a crime defined in this
article, except a crime defined in section 221.10 of this article
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provided, however, that the record of such conviction does not demon-
strate a conviction under subdivision two of such section 221.10, or

article 220 of this chapter, committed within the three years immediate-
ly preceding such violation, it shall be punishable (a) only by a fine
of not more than two hundred dollars, if the defendant was previously
convicted of one such offense committed during such period, and (b) by a
fine of not more than two hundred fifty dollars or a term of imprison-
ment not in excess of fifteen days or both, if the defendant was previ-
ously convicted of two such offenses committed during such period.

§ 2. Section 221.10 of the penal law, as amended by chapter 265 of the
laws of 1979 and subdivision 2 as amended by chapter 75 of the laws of
1995, is amended to read as follows:

§ 221.10 Criminal possession of marihuana in the fifth degree.

A person is guilty of criminal possession of marihuana in the fifth
degree when he or she knowingly and unlawfully possesses:

1. marihuana in a public place, as defined in section 240.00 of this
chapter, and such marihuana is burning [or open to public view]; or

2. one or more preparations, compounds, mixtures or substances
containing marihuana and the preparations, compounds, mixtures or
substances are of an aggregate weight of more than twenty-five grams.

Criminal possession of marihuana in the fifth degree is a <class B
misdemeanor.

§ 3. Paragraph (k) of subdivision 3 of section 160.50 of the criminal
procedure law, as added by chapter 835 of the laws of 1977 and as relet-
tered by chapter 192 of the laws of 1980, is amended to read as follows:

(k) (i) The accusatory instrument alleged a violation of article two
hundred twenty or section 240.36 of the penal law, prior to the taking
effect of article two hundred twenty-one of the penal 1law, or a
violation of article two hundred twenty-one of the penal law; (ii) the
sole controlled substance involved 1is marijuana; and (iii) the
conviction was only for a violation or violations[; and (iv) at least
three years have passed since the offense occurred] of section 221.10 of
the penal law provided, however, that the record of such conviction does

not demonstrate a conviction under subdivision two of such section

221.10, or for a petty offense or offenses. No defendant shall be

required or permitted to waive eligibility for sealing pursuant to this

paragraph as part of a plea of guilty, sentence or any agreement related

to a conviction for a violation of section 221.05 or section 221.10 of

the penal law and any such waiver shall be deemed void and wholly unen-

forceable.

§ 4. Section 160.50 of the criminal procedure law is amended by adding
three new subdivisions 5, 6 and 7 to read as follows:

5. A person convicted of a violation of section 221.10 of the penal
law, other than a conviction after trial of, or plea of guilty to,

subdivision two of such section 221.10, prior to the effective date of

this subdivision may upon motion apply to the court in which such termi-

nation occurred, upon not less than twenty days notice to the district

attorney, for an order granting to such person the relief set forth in

subdivision one of this section, and such order shall be granted unless

the district attorney demonstrates that the interests of justice require

otherwise.

6. (a) Notwithstanding any other provision of law except as provided
in paragraph (d) of subdivision one of this section and paragraph (e) of

subdivision four of section eight hundred thirty-seven of the executive

law: (i) when the division of criminal justice services conducts a

search of its criminal history records, maintained pursuant to subdivi-
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sion six of section eight hundred thirty-seven of the executive law, and

returns a report thereon, all references to a conviction for a violation

of section 221.10 of the penal law, other than a conviction after trial

of, or plea of guilty to, subdivision two of such section 221.10, shall

be excluded from such report; and (iji) the chief administrator of the

courts shall develop and promulgate rules as may be necessary to ensure

that no written or electronic report of a criminal history record search

conducted by the office of court administration contains information

relating to a conviction for a violation of section 221.10 of the penal

law, other than a conviction after trial of, or plea of guilty to,

subdivision two of such section 221.10, unless such search is conducted

solely for a bona fide research purpose, provided that such information,

if so disseminated, shall be disseminated in accordance with procedures

established by the chief administrator of the courts to assure the secu-

rity and privacy of identification and information data, which shall

include the execution of an agreement which protects the confidentiality

of the information and reasonably protects against data linkage to indi-

viduals.

(b) Nothing contained in this subdivision shall be deemed to permit or
require the release, disclosure or other dissemination by the division

of criminal Jjustice services or the office of court administration of

criminal history record information that has been sealed in accordance

with law.

7. A person convicted of a violation of section 221.05 of the penal
law shall, on the effective date of this subdivision, have such

conviction immediately sealed pursuant to subdivision one of this

section if such conviction occurred less than three years prior to such

effective date.

§ 5. This act shall take effect immediately; provided, however, that
sections one, three and four of this act shall take effect on the sixti-
eth day after it shall have become a law.

PART C

Intentionally Omitted

PART D

Section 1. Section 60.45 of the criminal procedure law is amended by
adding a new subdivision 3 to read as follows:

3. (a) When a person is subject to interrogation by a public servant
at a detention facility, and the public servant is aware or has reason

to suspect that the person interrogated committed a crime under investi-

gation by such public servant or a law enforcement entity associated

with such public servant, the entire interrogation, including the giving

of any required advice of the rights of the individual being questioned,

and the waiver of any rights by the individual, shall be recorded by an

appropriate video recording device, if the interrogation involves a

class A-1 felony or a violent felony offense as defined in section 70.02

of the penal law. The interrogation shall be recorded in a manner such
that the persons in the recording are shown and the speech is intelligi-

ble. Such recording may also be conducted outside of a detention facil-

ity. For purposes of this paragraph, the term "detention facility™"

shall mean a police station, correctional facility, holding facility for

prisoners, prosecutor's office or other facility where persons are held
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in detention in connection with c¢riminal charges that have been or may

be filed against them.

(b) No confession, admission or other statement shall be subject to a
motion to suppress pursuant to subdivision three of section 710.20 of

this chapter based solely upon the fajilure to video record such interro-

gation in a detention facility as defined in paragraph (a) of this

subdivision. However, when the people offer into evidence against a

defendant a confession, admission or other statement made by a person

with respect to an alleged offense specified in paragraph (a) of this

subdivision that has not been video recorded, the court shall consider

the failure to record as a factor, in accordance with paragraph (c¢) of

this subdivision, in determining whether such confession, admission or

other statement shall be admissible.

(c¢) Notwithstanding the requirement of paragraph (a) of this subdivi-
sion, following a written motion of the prosecutor asserting good cause

pursuant to this paragraph, filed within the time periods specified in

section 710.30 of this chapter, and after an opportunity for a hearing,

upon clear and convincing proof of such good cause, the court may £find

that such interrogation need not have been recorded. Such good cause may

include the following:

(i) The video recording equipment malfunctioned while the recording of
the interrogation was attempted.

(ii) Video recording equipment was not reasonably available because it
was being used to record other interrogations in accordance with this

section, and no such interrogation could reasonably have been delayved.

(iii) The statement was made in response to pedigree guestions that
are reasonably and routinely asked during arrest processing.

(iv) The statement was made spontaneously by the individual and not in
response to questioning by a public servant.

(v) The statement was made during an interrogation that was conducted
when the interviewer was unaware and had no reason to suspect that a

qualifving offense may have occurred.

(vi) The statement was made after the individual voluntarily, and
without express or implied encouragement by a public servant, refused to

participate in the interrogation if recorded, and the circumstances of

the refusal were recorded or, if such a record of the refusal was

refused as well, reasonably contemporaneous documentation of the circum-

stances of the refusal was made.

(vii) It was the reasonable belief of the appropriate law enforcement
official or officials that a video recording would jeopardize the safety

of a specific person or persons or reveal the identity of one or more

specific confidential informants, and reasonably contemporaneous

documentation of the circumstances of such belief was made.

(viii) Such statement was made at a location not equipped with an
appropriate recording device, it was not reasonably possible, under the

circumstances, to bring equipment to such location or transfer the indi-

vidual to a detention facility for interrogation, and the reason for

using such location was not to subvert the intent of the law. For

purposes of this section, the term "location" shall include those

locations specified in paragraph (b) of subdivision four of section

305.2 of the family court act.

(d) In the event that an interrogation that qualified for recording
under paragraph (a) of this subdivision was not recorded and the court

determines that the non-recorded, alleged confession, admission or other

statement is Jlawfully admissible, then, upon request of the defendant,

the court must instruct the jury that the law generally requires record-
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ing under such circumstances and that the people's failure to record the
defendant's alleged confession, admission or other sgtatement may be
considered in its deliberations, including, but not limited to, in
determining whether such alleged confession, admission or other state-
ment was voluntarily made, is accurate or truthful, or was made at all.
When so instructing the jury, if the court has found that good cause for
non-recording existed in accordance with paragraph (c¢) of this subdivi-
sion, the court, at the request of the people, shall advise the jury of
the factor or factors set forth in paragraph (¢) of this subdivision
that the court found to be proved, without disclosing the court's find-
ing with respect thereto, and advise the jury that it may make an inde-
pendent determination concerning what weight, if any, to give to the
failure to record.

(e) Video recording as required by this section shall be conducted in
accordance with standards consistent with this subdivision established
in requlations by the division of criminal justice services.

§ 2. Subdivision 8 of section 305.2 of the family court act, as
amended by chapter 398 of the laws of 1983, is amended and a new subdi-
vision 5-a is added to read as follows:

5-a. When at any time a child is subject to interrogation by a public
servant at a facility designated by the chief administrator of the
courts as a suitable place for the questioning of juveniles pursuant to
subdivision four of this section, and the public servant is aware or has
reason to suspect that the child interrogated committed an act that
would be a crime if committed by an adult and which is under investi-
gation by such public servant or a law enforcement entity associated
with such public servant, the entire interrogation, including the giving
of any required notice to the child as to his or her rights and his or
her waiver of any rights, shall be video recorded and governed in
accordance with the provisions of subdivision three of section 60.45 of
the criminal procedure law. The interrogation shall be recorded in a
manner such that the persons in the recording are shown and the speech
igs intelligible. A copy of the recording shall be subject to discovery
pursuant to section 331.2 of this article. This subdivision shall not
apply to a statement made to the probation service, in accordance with
subdivision seven of section 308.1 of this part, except when such state-
ment may be admissible under such subdivision seven of section 308.1.

8. In determining the suitability of questioning and determining the
reasonable period of time for questioning such a child, the child's age,
the presence or absence of his or her parents or other persons 1legally
responsible for his or her care [and], notification pursuant to subdivi-
sion three and, where the child has been interrogated at a facility
designated by the chief administrator of the courts as a suitable place
for the questioning of Fjuveniles, whether the interrogation was in
compliance with the video-recording and disclosure requirements of
subdivision five-a of this section shall be included among relevant
considerations.

§ 3. Subdivision 3 of section 344.2 of the family court act is renum-
bered subdivision 4 and a new subdivision 3 is added to read as follows:

3. When at any time a child is subject to interrogation by a public
servant at a facility designated by the chief administrator of the
courts as a suitable place for the questioning of juveniles pursuant to
subdivision four of section 305.2 of this article, and the public serv-
ant is aware or has reason to suspect that the child interrogated
committed an act that would constitute a crime if committed by an adult
and which is wunder investigation by such public servant or a law
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enforcement entity associated with such public servant, the entire
interrogation, including the giving of any required notice to the child
as to his or her rights and his or her waiver of any rights, shall be
video recorded and governed in accordance with the provisions of subdi-
vision three of section 60.45 of the criminal procedure law. The inter-
rogation shall be recorded in a manner such that the persons in the
recording are shown and the speech is intelligible. A copy of the
recording shall be subject to discovery pursuant to section 331.2 of
this article. This subdivision shall not apply to a statement made to
the probation service, in accordance with subdivision seven of section
308.1 of this article, except when such statement may be admissible
under such subdivision seven of section 308.1.

§ 4. Section 60.25 of the criminal procedure law, subparagraph (ii) of
paragraph (a) of subdivision 1 as amended by chapter 479 of the laws of
1977, is amended to read as follows:

§ 60.25 Rules of evidence; identification by means of previous recogni-
tion, in absence of present identification.

1. In any criminal proceeding in which the defendant's commission of
an offense is in issue, testimony as provided in subdivision two may be
given by a witness when:

(a) Such witness testifies that:

(i) He or she observed the person claimed by the people to be the
defendant either at the time and place of the commission of the offense
or upon some other occasion relevant to the case; and

(ii) On a subsequent occasion he or she observed, under circumstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person or, where
the observation is made pursuant to a blind procedure as defined in
paragraph (c¢) of this subdivision, a pictorial, photographic, electron-
ic, filmed or video recorded reproduction of a person whom he or she
recognized as the same person whom he or she had observed on the first
or incriminating occasion; and

(iii) He or she is unable at the proceeding to state, on the basis of
present recollection, whether or not the defendant is the person in
question; and

(b) It 1is established that the defendant is in fact the person whom
the witness observed and recognized or whose pictorial, photographic,
electronic, filmed or video recorded reproduction the witness observed
and recognized on the second occasion. Such fact may be established by
testimony of another person or persons to whom the witness promptly
declared his or her recognition on such occasion and by such pictorial,
photographic, electronic, filmed or video recorded reproduction.

(¢) (i) For purposes of this section, a "blind procedure" is one in
which the witness identifies a person in an array of pictorial, photo-
graphic, electronic, filmed or video recorded reproductions under
circumstances that comply with the applicable provisions of section
60.80 of the criminal procedure law and the protocols promulgated in
accordance with subdivision twentv-one of section eight hundred thirty-
seven of the executive law and where, at the time the identification is
made, each public servant administering such procedure and with whom the
witness communicates with respect to the conducting of such procedure
does not know which person in the array is the suspect.

(ii) The failure of a public servant to follow such a procedure shall
result in the preclusion of testimony regarding the identification
procedure as evidence in chief, but shall not, in and of itself, consti-
tute a legal basis to suppress evidence in response to a motion made
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pursuant to subdivision six of section 710.20 of this chapter. This
paragraph, in and of itself, neither limits nor expands subdivision six
of section 710.20 of this chapter.

2. Under circumstances prescribed in subdivision one of this section,
such witness may testify at the criminal proceeding that the person whom
he or she observed and recognized or whose pictorial, photographic,
electronic, filmed or video recorded reproduction he or she observed and
recognized on the second occasion 1is the same person whom he or she
observed on the first or incriminating occasion. Such testimony,
together with the evidence that the defendant is in fact the person whom
the witness observed and recognized or whose pictorial, photographic,
electronic, filmed or video recorded reproduction he or she observed and
recognized on the second occasion, constitutes evidence in chief.

§ 5. Section 60.30 of the criminal procedure law, as amended by chap-
ter 479 of the laws of 1977, is amended to read as follows:

§ 60.30 Rules of evidence; identification by means of previous recogni-
tion, in addition to present identification.

In any criminal proceeding in which the defendant's commission of an
offense is in issue, a witness who testifies that (a) he or she observed
the person claimed by the people to be the defendant either at the time
and place of the commission of the offense or upon some other occasion
relevant to the case, and (b) on the basis of present recollection, the
defendant is the person in question and (c¢) on a subsequent occasion he
or she observed the defendant, or where the observation is made pursuant
to a blind procedure, as defined in paragraph (c) of subdivision one of
section 60.25 of this article, a pictorial, photographic, electronic,
filmed or video recorded reproduction of the defendant, under circum-
stances consistent with such rights as an accused person may derive
under the constitution of this state or of the United States, and then
also recognized him or her or the pictorial, photographic, electronic,
filmed or video recorded reproduction of him or her as the same person
whom he or she had observed on the first or incriminating occasion, may,
in addition to making an identification of the defendant at the criminal
proceeding on the basis of present recollection as the person whom he or
she observed on the first or incriminating occasion, also describe his
or her previous recognition of the defendant and testify that the person
whom he or she observed or whose pictorial, photographic, electronic,
filmed or video recorded reproduction he or she observed on such second
occasion 1is the same person whom he or she had observed on the first or
incriminating occasion. Such testimony and such pictorial, photograph-
ic, electronic, filmed or video recorded reproduction constitutes
evidence in chief.

§ 6. The criminal procedure law is amended by adding a new section
60.80 to read as follows:

§ 60.80 Evewitness identification procedures.

In any array and any live lineup identification procedure conducted by
a public servant, the following procedures shall be followed:

1. The identification procedure shall be conducted as a "blind proce-
dure" as defined in subparagraph (i) of paragraph (c) of subdivision one
of section 60.25 of this article.

2. Prior to any such identification procedure, the evewitness shall be
instructed that:

(a) the perpetrator may or may not be among the persons in the iden-
tification procedure;

(b) the administrator does not know who the perpetrator is;
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(c) the evewitness should not feel compelled to make an identifica-
tion;

(d) the investigation will continue whether or not an identification
is made; and

(e) the procedure requires the administrator to ask and then document
a statement, made in the witness's own words, of the witness's level of
confidence in the accuracy of any identification.

3. (a) Unless impracticable, the photograph of the suspect used in a
photo array shall be contemporary and resemble the suspect's appearance
at the time of the offense. When such is impracticable, the investigator
shall document, in reasonably contemporaneous written form, the reasons
therefor.

(b) In a photo array, there shall be no characteristics of the photo-
graphs themselves or the background on which they are placed that would
make any photograph stand out.

(c) A photo array or live lineup shall be composed so that the fillers
generally resemble the eyvewitness's description of the perpetrator,
while ensuring that the suspect does not stand out from the fillers.

(d) If there are multiple evewitnesses, each evewitness shall view the
photo array or live lineup separately, the suspect shall be placed in a
different position in the 1live lineup and/or photo array for each
evewitness, and the eyewitnesses shall not be permitted to communicate
with each other wuntil all of the identification procedures have been
completed.

4. (a) Nothing shall be said to an evewitness that might influence his
or her identification of any particular person in the 1live 1lineup or
photo array.

(b) If the eyewitness identifies a person as the perpetrator, the
evewitness shall not be provided any information concerning such person
before the administrator obtains the eyewitness's confidence statement
about the selection.

5. (a) A record of the identification procedure shall be made that
includes all identification and non-identification results obtained
during the identification procedures.

(b) (i) A video recording shall be made of the entire identification
procedure, including but not limited to the setting up of the procedure
and the instructions and statements of witnesses and the statement or
statements made in compliance with paragraph (e) of subdivision two of
this section.

(ii) Notwithstanding the requirements of subparagraph (i) of this
paragraph, following a written motion of the prosecutor, and after an
opportunity for a hearing, the court may find that a video recording was
not required if the people show by clear and convincing evidence that
(A) the video recording equipment malfunctioned while the recording of
the identification procedure was attempted; (B) video recording equip-
ment was not reasonably available because it was being used to record
other identification procedures in accordance with this section, and no
such identification procedure could reasonably have been delaved; or (C)
such identification procedure was made at a location not equipped with
an appropriate recording device, it was not reasonably possible, under
the circumstances, to bring equipment to such location or move the
procedure to a location at which appropriate video recording was avail-
able, and the reason for wusing the location was not to subvert the
intent of the law.
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(iii) video recording, as required by this paragraph, shall be
conducted in accordance with standards consistent with this paragraph
established in regqulations by the division of criminal justice services.

6. The following definitions shall apply to this section:

(a) "Blind" means at the time the identification is made, each public
servant administering the identification procedure and with whom the
witness communicates does not know which person in the array is the
suspect.

(b) "Evewitness" or "witness"™ means a person who observes another
person at or near the scene of an offense or upon some other occasion
relevant to the investigation or case.

(c¢) "Filler" means either a person or a photograph of a person who is
not suspected of the offense under investigation and is included in an
identification procedure.

(d) "Identification procedure" means a live lineup or a photo array.

(e) "Live lineup" means an identification procedure in which a group
of persons, including the suspected perpetrator of an offense and other
persons not suspected of the offense, is displaved to an evewitness for
the purpose of determining whether the evyewitness identifies the suspect
as the perpetrator.

(f) "Array" means any photographic array.

(g) "Photographic array" or "photo array" means an identification
procedure in which an array of photographs, including a photograph of
the suspected perpetrator of an offense and other persons not suspected
of the offense, is displaved to an evewitness either in hard copy form
or via computer for the purpose of determining whether the evewitness
identifies the suspect as the perpetrator.

§ 7. Subdivision 6 of section 710.20 of the criminal procedure law, as
amended by chapter 8 of the laws of 1976 and as renumbered by chapter
481 of the laws of 1983, is amended to read as follows:

6. Consists of potential testimony regarding an observation of the
defendant either at the time or place of the commission of the offense
or upon some other occasion relevant to the case, which potential testi-
mony would not be admissible upon the prospective trial of such charge
owing to an improperly made previous identification of the defendant or
identification of a pictorial, photographic, electronic, filmed or video
recorded reproduction of the defendant by the prospective witness. A
claim that such previous identification of the defendant or identifica-
tion of a pictorial, photographic, electronic, filmed or video recorded
reproduction of the defendant by a prospective witness did not comply
with paragraph (¢) of subdivision one of section 60.25 or section 60.80
of this chapter or with the protocols promulgated in accordance with
subdivision twenty-one of sgection eight hundred thirty-seven of the
executive law shall not, in and of jitself, constitute a legal basis to
suppress evidence in response to a motion made pursuant to this subdivi-
sion.

§ 8. Subdivision 1 of section 710.30 of the criminal procedure law, as
separately amended by chapters 8 and 194 of the laws of 1976, is amended
to read as follows:

1. Whenever the people intend to offer at a trial (a) evidence of a
statement made by a defendant to a public servant, which statement if
involuntarily made would render the evidence thereof suppressible upon
motion pursuant to subdivision three of section 710.20 of this article,
or (b) testimony regarding an observation of the defendant either at the
time or place of the commission of the offense or upon some other occa-
sion relevant to the case, to be given by a witness who has previously
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identified him or her or a pictorial, photographic, electronic, filmed
or video recorded reproduction of him or her as such, they must serve
upon the defendant a notice of such intention, specifying the evidence
intended to be offered.

§ 9. Section 343.3 of the family court act, as added by chapter 920 of
the laws of 1982, is amended to read as follows:

§ 343.3. Rules of evidence; identification by means of previous recog-
nition in absence of present identification. 1. In any juvenile delin-
quency proceeding in which the respondent's commission of a crime is in
issue, testimony as provided in subdivision two may be given by a
witness when:

(a) such witness testifies that:

(i) he or she observed the person claimed by the presentment agency to
be the respondent either at the time and place of the commission of the
crime or upon some other occasion relevant to the case; and

(ii) on a subsequent occasion he or she observed, under circumstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person, or, where
the observation is made pursuant to a blind procedure as defined in
paragraph (c) of this subdivision, a pictorial, photographic, electron-
ic, filmed or video recorded reproduction of a person whom he or she
recognized as the same person whom he or she had observed on the first
incriminating occasion; and

(iii) he or she is unable at the proceeding to state, on the basis of
present recollection, whether or not the respondent is the person in
question; and

(b) it is established that the respondent is in fact the person whom
the witness observed and recognized or whose pictorial, photographic,
electronic, filmed or video recorded reproduction the witness observed
and recognized on the second occasion. Such fact may be established by
testimony of another person or persons to whom the witness promptly
declared his or her recognition on such occasion and by such pictorial,
photographic, electronic, filmed or video recorded reproduction.

(¢) (i) For purposes of this section, a "blind procedure" is one in
which the witness identifies a person in an array of pictorial, photo-
graphic, electronic, filmed or video recorded reproductions under
circumstances that comply with the applicable provisions of section
60.80 of the criminal procedure law and the protocols promulgated in
accordance with subdivision twentv-one of section eight hundred thirty-
seven of the executive law and where, at the time the identification is
made, each public servant administering such procedure and with whom the
witness communicates with respect to the conducting of such procedure
does not know which person in the array is the suspect.

(ii) The failure of a public servant to follow such a procedure shall
result in the preclusion of testimony regarding the identification
procedure as evidence in chief, but shall not, in of of itself, consti-
tute a legal basis to suppress evidence made pursuant to subdivision six
of section 710.20 of the criminal procedure law. This paragraph, in and
of itself, neither limits nor expands subdivision six of section 710.20
of the criminal procedure law.

2. Under circumstances prescribed in subdivision one of this section,
such witness may testify at the proceeding that the person whom he or
she observed and recognized or whose pictorial, photographic, electron-
ic, filmed or video recorded reproduction he or she observed and recog-
nized on the second occasion is the same person whom he or she observed
on the first or incriminating occasion. Such testimony, together with

@ PRINTED ON RECYCLED PAPER



CoJoaudwbdhPRE

A. 3005--B 21

the evidence that the respondent is in fact the person whom the witness
observed and recognized or whose pictorial, photographic, electronic,
filmed or video recorded reproduction he or she observed and recognized
on the second occasion, constitutes evidence in chief.

§ 10. ©Section 343.4 of the family court act, as added by chapter 920
of the laws of 1982, is amended to read as follows:

§ 343.4. Rules of evidence; identification by means of previous recog-
nition, in addition to present identification. In any Jjuvenile delin-
quency proceeding in which the respondent's commission of a crime is in
issue, a witness who testifies that: (a) he or she observed the person
claimed by the presentment agency to be the respondent either at the
time and place of the commission of the crime or upon some other occa-
sion relevant to the case, and (b) on the basis of present recollection,
the respondent is the person in question, and (¢) on a subsequent occa-
sion he or she observed the respondent, or, where the observation is
made pursuant to a blind procedure, a pictorial, photographic, ele